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About ONC Lawyers .

L ]

Milestones °

* Established in 1992 ®

e Joined MSI International in 2008 (over 250 member firms in over 100 countries b
worldwide)

e Full service law firm and ranked 5" among local law firms and was voted as one of
the leading IP firms in Hong Kong in 2010 by Asian Legal Business

¢ Selected as a "highly recommended" law firm in HK alongside other major local law
firms by Asialaw in 2013

Current status
« 30+ lawyers, 9 trainee solicitors, 8 legal executives or paralegal
*  Total staff: around 100

Social contribution
¢ Sponsor of scholarship to CityU, CUHK & HKU
¢« Awarded 5 Years+ Caring Company Logo since 2009
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About ONC Lawyers .
Our Values °
e Integrity The Value of *

* honesty and universal moral principles

INtegrity

Collaboration
* mutual respect and appreciation
» teamwork and empowerment

Colaboration

Excelence

Excellence Solutions

* pursuing professional excellence

Solutions

* most cost-effective and workable
solution in its simplest form
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Chronology

Date

Event

29 November 2011 —
28 January 2012

Public consultation on the Residential Properties
(First-hand Sales) Bill

29 June 2012

The Ordinance was passed by LegCo

6 July 2012 The Ordinance was published in Gazette

2 April 2013 Sections 1-9, Division 1 of Part 6 and Schedule 2
of the Ordinance came into operation

29 April 2013 Remaining provisions of the Ordinance will come

into operation
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Preliminary
(Part 1)
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Vendor .

L ]
* The Ordinance applies to a Vendor °
 The Vendor is defined in s.7. Broadly speaking is defined as the °

owner of the residential property

* However, where the owner engages external help — a person to co-
ordinate and supervise the process of designing, planning,
constructing, fitting out, completing and marketing the
development/phase, then the Vendor may include both:

*  Owner
» Helper, stated as the “person so engaged” in the Ordinance

e Who then is the Vendor?

*  Whether the Vendor will mean both the owner and the person so
engaged or either one can be quite confusing. A two-step approach is
recommended.

» First step: which part of the Ordinance is in issue?
» Second step: which section in that part of the Ordinance in particular is

in issue?
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Vendor in Part 2 or Schedule 1 or 8 ‘e
First Step: ¢

* Normally, both the owner and the person so engaged

Second Step: Which Section of Part 2 or Schedule 1 or 8
(Exceptions)
» Each one — the owner and the person so engaged:

e S.59(1)(i) — whether the Purchaser is a related party to the Vendor in a
Register of Transactions (explained below)

* Ss.59(2)(a)(vi) or (3)(f) — whether a person who enters into a preliminary
or formal agreement for sale and purchase is a related party to the
Vendor in a Register of Transactions (explained below)

» S.2(2)(a) of Schedule 1 — stating in the Sales Brochure the names of the
Vendor and every holding company of the Vendor if the Vendor is a
corporation
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Vendor in Part 2 or Schedule 1 or 8 (Continued) .
L]

» Either one — either the owner or the person so engaged: °
» S.31(8) — name of the estate agent whom a Vendor has engaged must ®

be stated in the price list .

» Ss.3(2), (3) or (4) of Schedule 1 — concerning the relationship between
the Vendor and other parties involved in the development

» Ss.1(e), (f) or (g) of Schedule 8 — information regarding notices received
of sums contributable from owners of development, demolition or
reinstatement and pending claims received or known to the Vendor to be
given in a vendor’s information form

e Both or either one

e Ss.38(2) or (3) — the Vendor to make available an unmodified show flat
for viewing by prospective purchasers

e Ss.46(1) or 50(1) — the Vendor is not to restrict people from taking
measurements, photographs or video recordings of residential property,
and have scale and dimensions of furniture displayed on floor plan
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Vendor in Part 3 .

First Step ¢

* Normally both the owner and the person so engaged, subject to the
following exceptions

Second Step: Which Section of Part 3 (Exceptions)

 S.73(3)(a) — each one: the owner and the person so engaged

» Advertisement to state the name of the Vendor and its holding company
if the Vendor is a corporation

* S.71(1) — either one: either the owner or the person so engaged

» Advertisement must state whether it was published by the Vendor or by
another person on behalf of the Vendor with the Vendor's consent
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Applicability to Specified Residential Properties .
 Applies to specified residential properties, which are properties °
defined under s.10 .

* Residential Property (s.6)

* Any real property in a development / phase which constitutes a separate
unit that is used, or intended to be used, solely or principally for human
habitation

» Hotel or guesthouse is excluded — there may be possible amendments
in the aftermath of Cheung Kong'’s sale of The Apex Horizon units

» Interpretation of “Residential Property” is based on use. If a property is
used in contravention of the land grant or the occupation permit, it will
not be considered a residential property even if used or intended to be
used for human habitation
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Applicability to Specified Residential Properties .
» Specified residential properties (s.10): residential properties sold for ®
the first time, meaning residential properties for which no: .

» Preliminary agreement for sale and purchase (“PSPA”) .

» Agreement for sale and purchase (“SPA")
* Assignment

has been entered into

» 2 exceptions (s.10):

 Where at least 95% of the residential properties in the development or
phase have been rented out for at least 36 months (whether continuous
or aggregate) (referred to as “qualified residential property” under
s.10(4)(a))

» Where the development consists of a New Territories building where a
certificate of exemption has been issued under s 5(a) of the Buildings
Ordinance (Application to the New Territories) Ordinance (Cap. 121).
However, where the development consists of more than one building,

the exception will not apply.
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Applicability to Specified Residential Properties .

Disregarded Sale & Purchase Agreements (SPA) / Provisional *

Sale & Purchase Agreements (PSPA) / Assignments (s.11)

» PSPA/ SPA / Assignments that are not regarded as being entered
into in terms of residential properties

» PSPA/ SPA in relation to the following:
» Sale between associated corporate structures
» Sale within a family (one immediate family member to another)
o Sale of:
 Either all the multi-unit buildings
* Or all the houses

in a development to the same person, as long as the multi-unit buildings
or houses concerned are specified residential properties

* Regardless whether the development consists wholly of multi-unit
buildings or wholly of houses, or is a mixture of both multi-unit
buildings and houses

* Assignment for:
» Sale between associated corporate structures

« Sale within a family (one family member to another) O N C
Lawyers
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Other Noteworthy Definitions y
L}

Authorised Personnel .
e Authority (s.2) — The Sale of First-hand Residential Properties .
Authority N

» The public officer appointed by the Secretary for Transport and Housing .

to administer the Ordinance

« The Secretary set up the Sale of First-hand Residential Properties
Authority (the “SRPA”) for this purpose

* Authorised person (s.2)

» New Territories development: The person appointed by the owner of the
land to supervise the construction of the development

» Other cases: the co-ordinator of building works for the development or
phase as appointed under the Buildings Ordinance (Cap. 123)

O N C Lawyers




Other Noteworthy Definitions .
Developments .
» Completed development (s.4) .

» Specified NT development: A specified NT development for which a no- .

objection letter has been issued for every building in the development, or
a certificate of compliance or consent to assign has been issued by the
Director of Lands in respect of the development

* Any other case: an occupation permit has been issued for every building
in the development

* Uncompleted development (s.4)
* Any development that is not a completed development

» Specified NT development (s.5)

* A development for which a certificate of exemption has been issued
under s.5(a) of the Buildings Ordinance (Application to the New
Territories) Ordinance (Cap. 121) in respect of building works for every

building in the development
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Other Noteworthy Definitions .

Area of residential property

» Saleable area (s.8)
» Floor area of the residential property

» Floor area of a balcony, utility platform or verandah to the extent that it
forms part of the residential property

* Excludes Schedule 2 Part 1 items:

» An air-conditioning plant room, a bay window, a cockloft, a flat roof,
a garden, a parking space, a roof, a stairhood, a terrace, a yard

* Floor area (s.8)
» Of residential property or balcony, utility platform or verandah:
» Measured from the exterior of the enclosing walls
* Includes internal partitions and columns
» Excludes common parts outside enclosing walls
» An additional exclusion for balcony, utility platform or verandah:
» Excludes area covered by any enclosing wall that abuts onto the

residential property
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Other Noteworthy Definitions .

Companies and Corporations

» Corporation (s.2)
* Includes companies incorporated outside Hong Kong

» Associate corporation (s.2)
» Inrelation to a corporation or specified body, means the subsidiary of the:
» corporation / specified body, or
* holding company of the corporation / specified body

* Holding company (s.2)
* Adopts the definition in the Companies Ordinance

e Subsidiary (s.2)

» Uses the meaning under the Companies Ordinance: a company (e.g., A
Ltd) is a subsidiary of, e.g. B Ltd if:

» B Ltd controls the composition of A Ltd’'s board of directors
» B Ltd controls more than half of the voting power of A Ltd

» B Ltd holds more than half of A Ltd's issued share capital (excluding
shares that give no right to participate beyond a certain amount in
profits / capital distribution), or

A Ltd is a subsidiary of B Ltd's subsidiary (i.e. B Ltd is A Ltd's

ultimate holding company)
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Other Noteworthy Definitions .

Parties involved in the Development and their relations

 Owner (s.2)
» The legal or beneficial owner of the residential property

* Immediate family member (s.2)

A spouse, parent, child, sibling, grandparent or grandchild of the
individual involved
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Other Noteworthy Definitions .
Time and Date *
* Material date (s.2) °

* Uncompleted development or uncompleted phase: b

» Where consent of Director of Lands is required to be given for any
sale and purchase of residential properties in the development or
phase under the land grant: date on which conditions are complied
with

» Where the consent of the Director of Lands is not required:

» Specified NT development: the date on which the
development is completed in compliance with the conditions
of the certificate of exemption

* For any other case: the date on which the development /
phase is completed in compliance with the approved building
plans

» Completed development / phase pending compliance: the date on which
conditions are complied with

* Working day (s.2)
« A day that is not a general holiday (including Sundays), a Saturday, a

black rainstorm warning day or gale warning day
O N C Lawyers

Sales Brochure
(Part 2 Division 2)
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Bilingual Publication of Sales Brochure

Bilingual Publication

« “Sales Brochure” in English and “& 5 &” in Chinese (s.15)
* Must have these expressions printed as title on cover of brochure (s.18)

Title Requirements

* Font size requirements (s.18)
» “Sales Brochure” to be at least 18 point Times New Roman typeface
o “EEHIEIIE” to be at least 18 point Fr 4l ] #% typeface

« Contravention of title requirements: fine of HK$100,000 (s.18)

O N C Lawyers

Sales Brochure Requirements

* The Vendor must prepare sales brochure (s.15(1))
* Phases: must publish sales brochure for each phase (s.15)

* Contravention of sales brochure requirements (either failure to
publish bilingual sales brochure, or failure to publish for each
phase): fine of HK$1 million

* No person except the Vendor may prepare the sales brochure
(s.16)
» Contravention: fine of HK$1 million

e Examination and revision (s.17)
* Any inaccuracy upon examination to be corrected by revision
 Contravention: fine of $500,000

» The Vendor to notify the Authority (the public officer appointed by the
Secretary to be authority for the Ordinance) in writing of revision within 3
working days after revision

» Contravention: fine of HK$100,000 O N C Lawyers




Contents of Brochure (s.19) .
L]
* Split into requirements of 3 different sub-sections °
L ]
Sub-section Contents °
S.19(1) Steps which a person is advised to take for
person’s own protection before deciding to
purchase
S.19(2) Schedule 1 Part 1 information
S.19(3) Schedule 1 Part 2 information

O N C Lawyers

|.  Contents of Brochure (s.19(1)) *

S.19(1) requirements ¢

Contents of sales brochure: information required to be set out

» The beginning of the brochure “must first set out” steps which a person
is advised to take for person’s own protection before deciding to
purchase. The Authority has issued a 9 pages Guideline on “Notes to
Purchaser of First-hand Residential Properties”
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Il. Contents of Brochure (s.19(2)) *

S.19(2) requirements

* Information in s.19(2) must be set out in the sales brochure in the
order specified in Schedule 1 Part 1 (s.19(4)) ¢

* Information on the Development (Schedule 1 Part 1, s.1)

« Name of street and number, the total number of storeys (or houses),
floor numbering as provided in the approved building plans, omitted floor
numbers and refuge floors

» Uncompleted — the estimated material date of completion, the fact that
the estimated material date is subject to extension; where consent
required, that the certificate of compliance / consent to assign is
conclusive evidence that the development is completed or deemed
completed; where consent not required, issue of a letter of no objection
from the Director of Lands for specified New Territories development, or
in other cases the issue of an Occupation Permit is evidence that the
development is deemed to be completed

» Completed but pending compliance — estimated material date is subject
to extension; issue of certificate of compliance or consent to assign is
conclusive evidence that the development has been completed

O N C Lawyers

Il. Contents of Brochure (s.19(2)) *

Information on the Vendor and others involved in the development
(Schedule 1 Part 1, ss.2 and 3) *
» The sales brochure must state the names of the Vendor and others

involved in development, meaning the Authorised Person, the

building contractor, the firm of solicitors, the authorised institution

that provides finance for the construction, any other person who
has made a loan to finance the construction

* In case of specified NT development, the Brochure must also
specify:
* The period of appointment of the Authorised Person
* The period of engagement of the building contractor

* Note: the Vendor here applies to either the owner or the person so
engaged (and not both as is normally the case)
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Il. Contents of Brochure (s.19(2)) *

Relationship between Parties (Schedule 1 Part 1, s.3)

* The brochure must state the relationship between the Vendor and
the others involved in the development

» Two types of relationships are identified:
* 1. Family relations
» 2. Shareholder or employment relations

* Note: the Vendor here applies to either the owner or the person so
engaged (and not both as is normally the case)

O N C Lawyers

Il. Contents of Brochure (5.19(2)) ‘

Family relationship (Schedule 1 Part 1, s.3)

* Immediate family member (s.2)

¢ A spouse, parent, child, sibling, grandparent or grandchild of the
individual involved

* How much of the relationship / position / name of the relevant
person must be disclosed?
e The name of the AP or name of the firm of solicitors must be stated

e Stating that the Vendor / building contractor is an “immediate family
member” is sufficient. There is no need to further state the exact nature
of the relationship

* There is no need to state the name of the director / secretary

« Associate

« Means a proprietor of the firm where the Authorised Person is a
proprietor, or director of the corporation where the Authorised Person is
a director
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Il. Contents of Brochure (s.19(2)) *

Family relationship (Schedule 1 Part 1, s.3(2)) °

a) and g) The Vendor (V) / building contractor — individual
AP / proprietor of solicitors is an immediate family member

b) and h) V / building contractor — partnership

AP [ proprietor of solicitors is an immediate family member of a partner
of V / contractor

c) and i) V / building contractor — corporation

AP / proprietor of solicitors is an immediate family member of director /
secretary of V / contractor / holding company of V

d) V / building contractor — individual
Associate of AP is an immediate family member of V / contractor

e) V / building contractor — partnership
Associate of AP is an immediate family member of a partner of V /
contractor

f) V / building contractor — corporation

Associate of AP is an immediate family member of a director /

secretary of V / contractor / holding company of V
O | :l C Lawyers

lI. Contents of Brochure (s.19(2)) .
Shareholder or employment relationship (Schedule 1 Part 1, s.3) o
a) and e) Where the Vendor (V) / holding company of V / building contractor is .

a private company

AP or associate or proprietor of the firm of solicitors holds at least
10% in the private company

e) and f) Where V / holding company of V / building contractor is a listed
company

AP or associate or proprietor of the firm of solicitors holds at least
1% in the listed company

c) and g) Where V / holding company of V / building contractor is a corporation

AP or associate or proprietor of the firm of solicitors is an employee
of the corporation

d) and h) Where V / building contractor is a partnership

AP or associate or proprietor of the firm of solicitors is an employee
of the partnership

i) Where V / building contractor is a corporation
AP is a director / employee in an associate corporation of V / holding

company of V / building contractor
O N C Lawyers




Contents of Brochure (s.19(2))

Shareholder or employment relations

(Schedule 1 Part 1, s.3)
Must state: the name of the Authorised Person and of the solicitors’

firm

No need to state: the percentage / the amount of shareholding held

O N C Lawyers

Contents of Brochure (s.19(2))

Design of development

Whether non-structural prefabricated external walls / curtain walls exist
The thickness range and total area of these walls, if any

Property management — name of manager

Location plan (Schedule 1 Part 1, s.6)

16 cm x 16 cm at least

English letters / numbers for the legend must at least be the equivalent
of 10 point Times New Roman typeface

Chinese letters / numbers for the legend must at least be the equivalent
of 10 point Fr4fi I #4 typeface

Location of development, name of every street, building, facility or
certain structures within 250 m from the development’s boundary

e Clinic, crematorium, columbarium, mortuary, slaughterhouse,
cemetery, landfills (including ex-landfills), landfill gas flaring plant,
religious institution (including a church or Tsz Tong), refuse
collection point, funeral parlour, cemetery, social welfare facilities
(including home for mentally disabled)

Scale must be indicated
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lI. Contents of Brochure (s.19(2))

Schedule 1 Part 1, s.8
» Aerial photograph
» Latest one by Survey and Mapping Office of the Lands Department,
taken from a flying height of below 7000 feet
* 16 cmx 16 cm at least
» Development and surroundings within 250 m must be shown

e Outline zoning plan or development permission area plan (draft or
approved) or plan deemed to be a draft plan under s.25(7) of the
Urban Renewal Authority Ordinance

+ 16 cmx 16 cm at least

» English letters / numbers for legend must be at least 10 point Times New
Roman typeface

+ Chinese, at least 10 point il ] #% typeface
» Existing and proposed uses of all land within 500 m must be shown

O N C Lawyers

lI. Contents of Brochure (s.19(2))

More Plans (Schedule 1 Part 1, ss.9 and 10)

* Layout plan

» Scale, location and layouts of development including undeveloped land
(with intended use) and the estimated date of completion of
uncompleted buildings or facilities

* Floor plans of residential properties
e Scale: at least 1:200, scale has to be marked on plan

» Dimensions: internal and external dimensions of the residential property
and individual compartments; furniture

» Thickness of floor slabs and internal partitions
* Floor to floor height

 Must state: internal areas of residential properties on upper floors
generally slightly larger than those of lower floors because of reducing
thickness of structural walls on upper floors
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Il. Contents of Brochure (s.19(2)) *

* Area of residential properties (Schedule 1 Part 1, s.11)
» Saleable area
» Floor area of balcony, utility platform, verandah

» Area of Schedule 2 Part 1 items (i.e. the 10 items — air-conditioning plant
room, bay window, cockloft, flat roof, garden, parking space, roof,
stairhood, terrace, yard) where they form part of the residential property
in square feet and square metres

» State saleable and floor area are calculated in accordance with s.8

 State that the area of Schedule 2 Part 1 items are calculated in
accordance with Schedule 2 Part 2

o of Saleable area and floor area are defined in s.8

* Floor plans of parking spaces (Schedule 1 Part 1, s.12)
» Show location, number, dimensions and area of the parking spaces

O N C Lawyers

lI. Contents of Brochure (s.19(2)) .
Summaries (Schedule 1 Part 1, ss.13 and 14) .
* The Preliminary Sale & Purchase Agreement (“PSPA”) .
» 5% preliminary deposit payable upon signing, stakeheld by the Vendor’'s .
solicitors

» PSPA terminated and preliminary deposit forfeited and the Vendor has
no further claim where the Purchaser fails to execute SPA within 5
working days after

» Deed of Mutual Covenant (“DMC”)
* Uncompleted development: latest draft of every DMC (as of date sales
brochure is printed)
» Completed development: either — DMC, or the latest draft of every DMC,
for the specified residential property, or both depending on
circumstances

« Summary of: common parts, term of years of the appointment of the
manager, number of undivided shares, basis on which the management
expenses are shared and how the management fee deposit is fixed and

the area retained by the owner for its own use
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Il. Contents of Brochure (s.19(2)) *

Summary

* Land grant (Schedule 1 Part 1, s.15)

« Lot no. term of years, user restrictions, facilities required by
government, grantee’s obligations to lay, form or landscape any areas or
to construct or maintain structures or facilities such as pedestrian bridge
within or outside the land, lease conditions that are onerous to the
Purchaser

O N C Lawyers

Il. Contents of Brochure (s.19(2)) *

Information on public or government facilities

(Schedule 1 Part 1, s.16)

* Must describe any facilities required under the land grant to be constructed
and provided for the Government or for public use

»  Must describe facilities required to be managed, operated or maintained for
public use

* Must describe any part of land dedicated to the public for purpose of
regulation 22(1) of the Building (Planning) Regulations

* Must contain a plan that shows the facilities and open space and those parts
of the land for the purposes aforesaid coloured or shaded as in the land grant
or the deed of dedication

*  Must set out the provisions in the land grant, the deed of dedication and deed
of mutual covenant that concern these facilities and open spaces and parts of
the land required for the purposes aforementioned

»  State owners responsible for paying for those facilities and open spaces, and
general public have the right to use them
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lll. Contents of Brochure (s.19(3))

S.19(3) — Additional Information Required to be Set Out

and Schedule 1 Part 2 information

* Warning to Purchasers — recommended to instruct separate firm of
solicitors to act for them in the transaction rather than the
developer’s (Schedule 1 Part 2, s.17)

» Separate firm able to give independent advice

» If conflict of interest arises, firm acting for both may not be able to
protect their interests and P may have to instruct a separate firm, upon
which the fees may become higher than if P started off with instructing a
separate firm

» Cross-section plan of building in development (Schedule 1 Part 2,
s.18)
* Inrelation to every adjacent street to building

» Level of every street in relation to known datum as well as to the level of
the lowest residential floor of building

O N C Lawyers

lll. Contents of Brochure (s.19(3))

Schedule 1 Part 2 information

» Elevation plan (Schedule 1 Part 2, s.19)
» All elevations
* Incolour

» Certified by authorised person for development that elevations prepared
on basis of approved building plans as of a date specified by that
authorised person

* In accordance generally with development’s outward appearance

e Common facilities info — set out area in square feet and square
metres of all residents’ clubhouse, communal garden or play area
and state whether the facility is covered (Schedule 1 Part 2, s.20)
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lll. Contents of Brochure (s.19(3))

Schedule 1 Part 2 information

Inspection of plans and deed of mutual covenant (Schedule 1 Part

2,s.21)

» Must state address of website on which copy of the plan made under the
Town Planning Ordinance is available

» Must state copy of the deed of mutual covenant and / or draft deed of
mutual covenant is available for inspection at place of sale of the
property free of charge

Fittings, finishes and appliances info: table showing type and
material of fittings, finishes and appliances, and undertaking that if
lifts or appliances of a specified brand name or model number are
not installed, lifts or appliances of comparable quality will be
installed (Schedule 1 Part 2, s.22)

O N C Lawyers

lll. Contents of Brochure (s.19(3))

Schedule 1 Part 2 information

Service Agreements (s.23)

 Must set out information on agreement with a utility company for
providing utility service

Government rent (s.24)
» Must state the date up to which the owner is liable for government rent

Miscellaneous payments by purchaser (s.25)

 Must state the purchaser on completion of purchase is liable to
reimburse owner for deposits of water, electricity and gas

* Must state whether a debris removal fee is payable

Defect liability warranty period (s.26)

» Must state the duration of the defects liability warranty period by the
Vendor, as provided in the agreement for sale and purchase
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lll. Contents of Brochure (s.19(3)) *

Schedule 1 Part 2 information

* Maintenance of slope (s.27)

« If land grant requires the owner to maintain any slope at their expenses,
must state the terms of the requirement, each owner is obliged to
contribute towards the costs of maintenance and set out a plan showing
the slope and any retaining wall or related structures

* Must set out the owner's undertaking to maintain any slope at that
owner’s cost

e If under the deed of mutual covenant the manager is authorised to carry
out the maintenance, the fact must be stated

O N C Lawyers

lll. Contents of Brochure (s.19(3)) *

Modification (Schedule 1 Part 2, s.28)

* Must state:
* Nature of modification sought
» Condition sought to be modified

* For any information required to be set out by ss.19(2) or 19(3) but
such information is not applicable to the development, the brochure
(s.19(5)):

* Must include a paragraph with the appropriate heading

» State in the paragraph that the information is not applicable to the
development
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Contents of Brochure (s.20) .
L ]

 Must set out relevant information that is specific to a residential °
property in the development or specific to the development and the '
information: .

* Is not otherwise required to be set out, and
* Is known to the Vendor but not to the general public

» Definition of relevant information:

» Information likely to materially affect the enjoyment of the residential
property or development

* The section does not authorise the sales brochure to set out size or
unit price other than by reference to the saleable area

* The website address for the development must be set out

O N C Lawyers

Contents of Brochure — Other Requirements .
* S.21(1) requirement °
* Information in application for concession on gross floor area. See *
Schedule 1 Part 3 °

e S.21(3) requirement
» May set out previous aerial photos. See Schedule 1 Part 4

* S.22 requirement
» Must state the date of printing

* Must state the date of each examination and the part of the brochure
that has been revised
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Contents of Brochure .

* Accuracy is paramount (s.22)

» Must be accurate in every material aspect as at date printed or date of ®
last examination °

» Contravention:
» Fine of HK$500,000
» Imprisonment for 12 months

» Must state there may be future changes to development and
surrounding areas (s.22)
e Contravention: fine of HK$100,000

» Sales brochure must not set out other information (s.23)

O N C Lawyers

Contents of Brochure .

Bilingual sales brochure (s.24)

* English text font size
» Main text: 10 point Times New Roman typeface (or larger)

» Explanatory note or remark: 8 point Times New Roman typeface (or
larger)

» Explanatory note or remark excludes note / remark qualifying contents of
main text

* Chinese text font size
« Main text: 10 point 4 H#E typeface (or larger)
« Explanatory note or remark: 8 point #r4ili#¥ typeface (or larger)

* Exemption: text in an image (plan, diagram, map)

» Contravention of bilingual brochure requirement: fine of $500,000

O N C Lawyers

» Contravention of text font size: fine of $100,000




Made Available to General Public (s.25) .
L]

* Atleast 7 days immediately before sale and on date of sale o
* Make hard copies of sale brochure available for collection to general .

public free of charge
* On date of sale, hard copies for collection at place of sale
» Contravention: fine of HK$1 million

* Brochure on website for inspection at least 7 days before sale and
on date of sale
» Contravention: fine of HK$100,000

* Cannot make available copies to general public any other “Sales
Brochure” or “f: i 5" that are not sales brochure copies as
defined in the Ordinance

« Contravention: fine of HK$1 million

O N C Lawyers

L]

Made Available to General Public (s.25) .
L]

» Provide to the following simultaneously °
« Hard copy to the Authority *

» Electronic copy for electronic database of public officer / delegated b

person in charge of database

» The Sales of First-hand Residential Properties Electronic Platform
(the “SRPE”") was set up by the Authority and is maintained by the
Rating and Valuation Department under the Authority’s commission
under s 89(1) of the Ordinance

» Contravention: fine of HK$100,000

O N C Lawyers




Price List
(Part 2 Division 3)

O N C Lawyers

L]
*
Price List to be Prepared °
L]
» The Vendor must prepare a price list for each specified residential °
property / phase (s.29) i
* Any change to price must be reflected by a revised price list .

» Price for phase / development must only be set out in one price list at a

time

e Contravention
* Not preparing list or not revising list: fine of HK$1 million
e Of one price list at a time rule: fine of HK$500,000

O N C Lawyers




Number of Properties to be Covered (s.30)

30 or fewer residential properties in development: all

31 to 99 residential properties: at least 30

100 or more residential properties:

Whichever is greater: 20% or 50 specified residential properties

Each subsequent price list must cover at least 10% of the number of
properties in the development

e Contravention: fine of HK$1 million

O N C Lawyers

Contents of the Price List (s.31) .
* S.31(1) requirements: *
» Name and location of development .
» Total number of residential properties .

Date printed

Order that this price list takes among all price lists issued in terms of the
date on which the price lists are printed

Revisions: state the date on which each revision is made

e S.31(2) requirements:

Description of residential property

Saleable area

Price per square foot and price per square metre of saleable area
Floor area of balcony, utility platform and verandah

Area of items in Schedule 2 Part 1: air-conditioning plant room, bay
window, cockloft, flat roof, garden, parking space, roof, stairhood,
terrace, yard

State that saleable area is calculated in accordance with s.8 of the
Ordinance

State that area of items in Schedule 2 Part 1 is calculated in accordance

with Schedule 2 Part 2
O N C Lawyers




Contents of the Price List (s.31) .
L]

* Must state the contents of: °
» S.52(1): preliminary deposit of 5% payable on signing of provisional sale ®

and purchase agreement (“PSPA”) .

» S.53(2): purchaser executes a sale and purchase agreement (“SPA")
within 5 working days after date of PSPA and owner must execute SPA
within 8 working days after that date

» S.53(3): if a person does not execute an SPA within 5 working days after
date of PSPA, the PSPA is terminated, the deposit is forfeited and the
owner does not have any further claim

* Must state a prospective purchaser is advised to refer to the sales
brochure for any information

* Price list must set out terms of payment, basis of discount, gift,
financial advantage or benefit available

* Must state who pays the solicitors’ fees and stamp duty

O N C Lawyers

Contents of the Price List (s.31) .
* Must set out any charges payable by a purchaser for execution of ®
any document in relation to the sale and purchase, e.g. a deed of .
mutual covenant or management agreement .

* Must state the website address for the development

* If an estate agent has been appointed by the Vendor, must state
the name of the agent and the fact that the purchaser may appoint
an estate agent to act but does not need to do so

* No other information except as required by s.31

O N C Lawyers




Made Available to Public (s.32) .
L ]

» At least 3 days (c.f. 7 days for brochure) immediately before sale °
and on date of sale '

» Make hard copies of price list available for collection to general public A

free of charge

» On the date of sale, hard copies to be made available for collection at
place of sale

» Contravention: fine of HK$1 million

» Price list on website for inspection at least 3 days (c.f. 7 days for
brochure) before sale and on date of sale
« Contravention: fine of HK$100,000

* And provide to the following simultaneously
» Hard copy to the Authority
» Electronic copy for SRPE
« Contravention: fine of HK$100,000

O N C Lawyers

No Expression of Intent before Price List °
S.34 .
* No expression of intent before price list is made available *

* Not only must the Vendor not seek to sell before the price list is made ®

available, he must also reject all offers to buy before that

* An expression of intent may be general or specific

* General — referring to any residential property in the development
without being specific as to which property exactly, e.g.: ‘I'd like to buy a
property in Waterfall Gardens’

» Specific — referring to a specific property, e.g.: Flat B, 16/F

e Contravention: fine of $500,000

S.35

» Specified residential property may only be sold or offered to be sold
at price set out in price list or revised price list

O N C Lawyers
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Sample Price List (Transport and Housing Bureau’s)

{HF#E4A Template for Price List

Annex to G02/13

Part 1: Basic Information
HEEE AR ABC TEE L) -
Name of Development ABC Garden Phase No. (if any)
FRAEE A XX YY i
Location of Development No. YY, X Street

RIREE (SURED o EEyrsEniEm

The total number of residential properties in the development (or phase of the development)

200

EIR B4 L=t
Date of Printing Number of Price List
1 August 2013 1

EFFHEATHS) Revision to Price List {if any)

i H 3
Date of Revision

AR TR
Numbering of Revised Price List

IR RV L BT

Please use “+™ to indicate changes to prices of residential properties

{ES% Price

1A

v

14 August 2013

(R R T2 ) (Information shown in the template are for illusiration only)

Price List No. x
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AR - TR EEEEL  Part 2: Information on Area and Price

PERAGRA * B HE A HAEERENEA FHEAERET)
. . (BERS L FEaRES e | (B PR AR Area of other specified items (Not included in the Saleable Area)
Description of Residential . .
Property * FEHREHT l‘(r;;e T AR B (FHR)
Saleahle Area =,
(including balcony, utility platform Ou iﬁqujﬂﬂ) 5. metre (sq. It
and verandah, if any) SU:“t ]:.RI: te of TG | WS | MR | Th | EE | Rl | RE | BE | B | BE
sq. metre (sq. ft.) s a:ras r::::e Air- Bay | Cock- | Flat | Garden |Parking | Reaf | Stair- | Terrace | Yard
<mEE | mwW | = l:$|’ ; G- fE conditioning | window |  loft roof space hood
Block Name | Floor | Unit per sq. ft.) Plant reom
| 28%(House number) /
BRf5(Mame of the house)]
A 53.8(579) 6,400,000 118,959 11 | - | - - 1T -1 - | -
% Balcony: 2.0 (22); (11,054)
20 TAEFEE Utility Platform: 1.5 (16) (12) (12)
B
[
3 53.8(579)
A : 6,200,000 5,242 1.1 L - - -~ - - - - -
#EZ Balcony: 2.0 (22); 2 I !
2 THFF Utility Platform: 1.5 (16) (10,708) 12 | (2
B
[

b ARl FIEH SRREE TSN, B THNTE ) TIET - SRS TS m sy | eoSHRIEE - aEE R TSR, T, B T E
fir ) w9 ERRAS CEIE ) GEREE - A QAR TRER, & TBR, REEE -
Items under “description” of residential property above are for development with both “multi-unit building(s)* and “house”. For development with “multi-unit buildings only,
information on “block name”, “floor” and “unit” should be provided. In the case of a development consisting of houses only, information on “house number” or “name of the house”
should be provided as appropriate.

Price List No. x
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[
[ ]
=D - HithEkl  Part 3: Other Information ®
[

4)] HMERESHRREEEMRAE - T REEEAER -
Prospective purchasers are advised to refer to the sales brochure for the development for information on the development. [ ]
@ R (RS EEE) 8 SRS SORGE - *
According to sections 52(1) and 53(2) and (3) of the Residential Properties (First-hand Sales) Ordinance, — ®

5 SN [ Section 52(1)

RN YR ERE A ST B 5400 - B AR A DN SuEVmRESETS -

A preliminary deposit of 5% of the purchase price is payable by a person to the owner on entering into a preliminary agreement for sale and purchase in
respect of the specified residential property with the owner.

42 S3(){éE / Section 53(2)

ISR ARFH ISR GF » ThakH IR s ETER R SAEREEMEEIRESH  AIME ALIHER D RIG s @ FOM
WAEEESE -

If a person executes an agreement for sale and purchase in respect of the residential property within 5 working days after the date on which the person

enters into the preliminary agreement for sale and purchase, the owner must execute the agreement for sale and purchase within 8 working days after that
date.

85 53(3)6% / Section 53(3)

JUERE A I SHRT A7 B B B 5 0 - (T IARE TR A0 S e B Ay AR Ve H &4 B - () FRaimEesr ) 5
RRRYESFERTEEI TR0 + B (i) WA ATERS A BT E T HE AEmet g Afbie—hE -

If a person does not execute an agreement for sale and purchase in respect of the residential property within 5 working days after the date on which the
person enters into the preliminary agreement for sale and purchase- (i) the preliminary agreement is terminated;(ii) the preliminary. deposit is forfeited; and
(iii) the owner does not have any further claim against the person for the failure.

3 Price List No. x
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(3) W R e R S A A B R (— TSy iRl 5 8 RRME S 2 SNsHEE ey -

The saleable area and area of other specified items of the residential property are calculated in accordance with section 8 and Part 2 of Schedule 2 to the ®
Residential Properties (First-hand Sales) Ordinance.

[
(VB TRVRSHF - aite BRI 0 R g B TAE), (5) o) Tt yasss « °
[When stating the following information, please fill in information required under square brackets of items (4), (5) and (6) below ac-::urdi&g ta ihe actual circumstances of the
development ] | 3 ¢
o
) [GRTLL T it BB UL (BB 55— HATAE L FRREEHY - () SRR () 5 (IS HTHTAEERE - (1i1) TR B I T [ S B s B T e

HILESTIESR - B ESERBERRS - () JEA BRSBTS a0 e 1 RGBT © Bvy) B At B e ] o5y
(B T A TS IR ]

(RISt R e O TR 5 AT A B+ I e aaam]

[The following information should be provided in the space below or on a separate sheet annexed to this price list: (i) the terms of payment; (i) the basis
on which any discount on the price is available; (iii) any gifl, or any financial advantage or benefit, to be made available in connection with the purchase of
a specified residential property in the development; (iv) who is liable to pay the solicitors 'fees and stamp duty in connection with the sale and purchase of a
specified residential property in the development; and (v)any charges that are payable by a purchaser for execution of any document in relation to the sale
and purchase of u specified residential property in the development.]

[Please indicate if an additional sheet is annexed to provide information required under this item]

(5) RIEZENEREERREE PREBEEROHERENTE | [SWERIESHIHE / R (AT SRR
P RLTE E RIS SRR T (RRT DA B LTt (U
The vendor has appointed estate agents to act in the sale of any specified residential property in the development: [name of the estate agent / NIL].

Please note that a person may appoint any estate agent to act in the purchase of any specified residential property in the development.  Also, that person
does not necessarily have to appoint any estate agent,

(6) HTH R R E LSy [ - GE: AL S R A0 B & B R - )
The address of the website designated by the vendor for the development is: / J. (Note: That address must be set out in such a manner that it is reasonably
visible to any person reading the price list.)

Price List No. x
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Show Flats
(Part 2 Divisions 4 and 5)

O N C Lawyers

Unmodified Show Flat

Definition (s.36)

Bay windows, air-conditioning plant rooms, balconies, utility
platforms and verandahs in show flat are the same, and have the
same dimensions, as those in the residential property as depicted in
the sales brochure

Floor-to-ceiling height must not exceed projected height of property

Show flat dimensions (including internal partitions) and fitting, finish
or appliances must be the same as those in the sales brochure

Dimensions different: permissible if difference due to finishes on
walls or partitions, but a notice stating the difference must be
displayed in the show flat

Fitting, finish or appliance different: permissible if quality is
comparable, notice stating difference must be displayed in show flat
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Modified Show Flat (s.37) .

L]

* Compared to an unmodified show flat, a modified show flat is one in °

which: .

» Internal partitions and fittings, finishes and appliances need not be the A
same

* But dimensions of show flat (including dimensions of bay windows, air-
conditioning plant rooms, balconies, utility platforms, verandahs as well
as floor-to-ceiling height) must be the same

» Where dimensions are different, this is permissible if the differences are
due to finishes on walls or internal partitions, but must show reasonably
visible notice stating the difference in the show flat

O N C Lawyers

Viewing of Show Flat (s.38) .
 |f the Vendor is to make a show flat, the Vendor must make an ®
unmodified show flat (s.38(2)) .

» If the Vendor makes an unmodified show flat, it may also make a
modified show flat (s.38(3))
» The Vendor is not required to make any show flat (s.38(1))

» Show flat (modified or unmodified) cannot be viewed by prospective
purchasers before copies of brochure available to the public under
s.25(1) (7 days before sale)

« Contravention: fine of HK$500,000

* Note: the Vendor here refers to both or either one of the owner or
the person the owner engages to help, instead of simply both of

them as is the norm throughout the Ordinance
O N C Lawyers




Unmodified Show Flat .
L]

* Other requirements (s.39) .
» Balcony, utility platform or verandah must be provided with boundary °

walls or parapets

* Plan must be displayed in show flat showing dimensions of the show flat,
internal partitions and other add-ons

» Escape passageway or door (in case of fire) must be indicated by notice
stating no such passageway / door in the property

» Solid line showing position and thickness of enclosing or boundary
wall

» Contravention of any of the above points: fine of HK$500,000

» Floor-to-ceiling height less than corresponding projected height of
residential property: notice must be displayed stating difference

» Contravention: fine of HK$100,000

* Enclosing and boundary walls as well as internal partitions and doors
must be provided according to sales brochure depictions (s.40)

» Contravention: fine of HK$500,000

* Notices must be reasonably visible (ss.36, 39)

O N C Lawyers

Modified Show Flat: Additional Requirements .
* Internal partitions and doors need not be provided if they may be ®
removed without the Building Authority’s approval (s.41) .

*  Where partition is not provided, a solid line on the floor showing the .

position and thickness of the partition must be drawn

» A plan must be displayed in the show flat showing layout, orientation and
thickness of internal partitions

» Contravention: fine of HK$500,000

* Notice must be displayed in the show flat showing which fittings, finishes
and appliances in show flat will be included in residential property, and
which will not

» Contravention: fine of HK$100,000
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Measurements and Photographs in Show Flat

S.42 .

The Vendor must not restrict persons viewing the show flat from
taking measurements
» Applies to both unmodified and modified show flats

Additional requirements for unmodified show flat:

» The Vendor must not restrict persons from taking photographs or from
making video recordings of the show flat

Exception: reasonable restriction for ensuring safety of persons
viewing show flat

Contravention: fine of HK$100,000

O N C Lawyers

Sales Arrangements and Other Information
(Part 2 Division 6)
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Sales Arrangements *
L ]

* Make hard copies of the sales arrangement document available for °
collection by the general public free of charge (s.47(1)(a)) '

* Provide information on sales arrangements on the website of the
development for inspection(s.47(1)(b))

e Time requirements (s.47(1)):
» Atleast 3 days before the date of sale; and
* On the date of sale

* Information required (s.47(2))
« Date, time and place of sale
* Number of properties to be offered for sale
» Description of the properties
» Method to determine the priority to select the properties
» Method to determine the priority when 2 or more persons are interested

in purchasing the same property
O N C Lawyers

L ]

Plans and Documents °
L ]

* Make the following plans and documents available for inspection by °
the general public free of charge at the place of sale (s.48(1)) .

» QOutline zoning plan or development permission area plan .

e Approved building plans

» Latest draft DMC (for uncompleted development)

* DMC or latest draft DMC (for completed development)
e Land grant

» Aerial photograph of the development

 DMC, latest draft of DMC and aerial photograph also need to be
provided on the website of the development (s.49(1))

* Time requirement: on the date of sale (s.48(1) and s.49(1))
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Floor Plan .

* Floor plan is not a mandatory requirement

* Butif the Vendor has provided a floor plan, the floor plan must
(s.50(1))
» State the scale on that plan; and
» Show the dimensions of the furniture (if any) on that plan

* Floor plan contained in the sales brochure is excluded from the
above requirements (s.50(2))

O N C Lawyers

Provisional Sale & Purchase Agreements
(Part 2 Division 7)
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Provisional Sale and Purchase Agreement (“PSPA”) .

Mandatory Provisions

* Preliminary deposit of 5% of purchase price on entering PSPA
(s.52) ¢
» If PSPA provision is different, the statutory provision prevails

» Execution of Sale & Purchase Agreement (“SPA”) (s.53)
» If a person has signed a PSPA

» The same person then executes an SPA within 5 working days after
having entered PSPA, the owner must execute the SPA within 8 working
days after that date

» Contravention: fine of HK$1 million
» If the person does not execute the SPA within 5 working days:
* PSPA is terminated
» Preliminary deposit forfeited
» Owner has no further claim against that person
« Common law or equitable rights all abrogated
» owner may nhot sue the other person for damages, or claim for

specific performance
O N C Lawyers

Mandatory Provisions in a PSPA
(s.54, Schedule 4) .
* Schedule 4 sets out the mandatory provisions *
(1) Definitions in Preliminary Agreement b

(2) Purchase price

(3) Preliminary deposit — state the exact sum, and the fact that this sum
represents 5% of the purchase price

» Held by the Vendor’s solicitors as stakeholder

(4) Superseded by SPA

* To be signed by the Purchaser on [date] (5th working day after date
PSPA signed)

» By the Vendor on [date] (8th working day after date PSPA signed)

(5) Stamp duties — who pays (ad valorem, special and buyer’s stamp duties)
» Note: BSD not mentioned in the Ordinance

(6) Consequences if the Purchaser fails to execute the SPA
» Termination and forfeiture of preliminary deposit
* The Vendor has no further claim
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Mandatory Provisions in a PSPA (s.54)

(7) Measurements of the Property
» Saleable area
» Square metres and square feet
* Including balcony, utility platform, verandah
» Other measurements of other spaces

» Car parking space, bay window, cockloft, terrace, yard

(8) Fittings, finishes, appliances included in the sale and purchase

(9) Acknowledgement by purchaser of receipt

of Warning to

Purchasers (contents of which are similar to Schedule 1 Part 2 as

explored under “Sales Brochure” earlier)

O N C Lawyers

Register of Transactions
(Part 2 Division 8)
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Register of Transactions .
L ]

* Registers of transactions of the development and each phase of the °
development are to be kept by the Vendor (s.58) '

e Contravention: fine of HK$500,000 (s.58)

* Contents (s.59)

» Description of the residential property and the parking lot sold together
with it under one PSPA / SPA

» Date of the PSPA / SPA

* Price

» Reuvision of price (under s.35(2)) — state details and date of any revision
» Terms of payment

» Date that the PSPA / SPA was terminated

* Whether the purchaser is a related party to the Vendor

O N C Lawyers

Register of Transactions .
Contents of transaction entries in Register (continued) .
 Where the Vendor is a corporation, purchaser is related to the *

Vendor if he is (s.59(7)): *

» Director of the Vendor or parent, spouse or child of such director
* Manager of the Vendor

e« Private company of which director, parent, spouse, child or
manager is director of shareholder of the Vendor

e Associate corporation or holding company of the Vendor

» Director of associate corporation or holding company, or parent,
spouse or child of director

» Manager of associate corporation or holding company

 Where the Vendor is a partnership: partner of the Vendor, or
parent, spouse or child of such partner

« Private company of which such partner, parent, spouse, child is
director or shareholder
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Register of Transactions .

Contents of transaction entries in Register (continued)
. Where the Vendor is an individual, purchaser is related if he is
(s.59(7)): ¢
» A parent, spouse or child of the Vendor

* A private company of which such parent, spouse or child is a
director or shareholder

. Note: the Vendor here refers to each one of the owner and the
person whom the owner engages to help, instead of both as is
the norm in the Ordinance

O N C Lawyers

Timing for Entering Transaction in Register *
(s.59) .
» PSPA — within 24 hours after entering ®

» Containing all contents *

» SPA — within 1 working day after entering

» If PSPA has been entered prior: State date of the SPA and revise the
particulars of the transaction if there are any changes

» If no PSPA: all contents
* Where prospective purchaser signed PSPA but not SPA after 5
working days:

» 6th working day: the Vendor must indicate that in Register

* Revision of price — 1 working day after:
» Enter details and date of any revision to the PSPA / SPA

* SPA terminated: within 1 working day after termination

« Contravention: fine of HK$500,000 O N C
Lawyers




Made Available to General Public (s.60) .
L ]

* Register to be made available to general public on a date of sale of °
specified residential properties free of charge at the place of sales '

» Contravention: fine of HK$500,000 A

 From that date until the day of the first assignment, the Vendor
must make an electronic copy of the Register of Transactions
available for inspection on the website designated for the
development
« Contravention: fine of HK$100,000

* And provide an electronic copy of the Register to the SRPE
« Contravention: fine of HK$100,000
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Sample Register of Transactions (The Transport and
Housing Bureau’s)

#iA/Template
BR (—FHEYRB SRR 2 60 PRI Rk
Register of Transactions kept for the purpose of section 60 of the Residential Properties (First-hand Sales) Ordinance

Annex to G04/13

(A) (B) (C) (D) * (E) (F) (G) (H)
A HEEH Edisch - A R PEEE Ry FffEr | HARRAN
By ByEE (=sia)sti] (EFENERT - B —HERE AR B 231 HhEAL
BH (H-A<E) () TIRRE S ATEEED Transaction (H-H<E) Terms of
(B-H-45) (H-B<4g) Price Payment | The purchaser
Date of ASP Description of Residential Property Details and date is a related
{if parking space is included, party to the
Date of PASP (DD-MM-YYYY) terlfnai‘:;::;}n please also provide details of the mbr;t{;:m ?ifc:ny vendor
DD-MM-YYYYH of ASP parking space) P
(f applicable) om0 | Wi | HaarE
(DD-MM-YYYY)|  Block Name Floor | Unit | Car-parking
Bt (House number) / space
B (Name of the house) {if any)
2.10-2013 LaEllitny 2 0| A $4,000,000 {
HU&OmEs
BERTitR
The PASP has no
roceeded further
3-10-2013 | 8-10-2013 2 10| B | NoI3 $4,500,000 | € 5-10-2013 » FERYHEHI
35(2)a)ERATERTAEE -
R E54,502,000
On 5-10-2013, the price
adjusted to $4,502,000 due
to the reason allowed under
section 35(2)(a) of the
Ordinance
3-10-2013 8-10-2013 House No. 5 $8,500,000

{ FEA BT A SR /E ) (Information shown in the emplate arve for iNustrarion only)
Y ORRGRE T SR ) rEREE - AR T AR - TR, B TR, (i ERARE TEIE ) ORBE - REREN TER, R TE
) BRI

- For development with “multi-unit buildings only, information on “block name™, “floor™ and “unit™ should be provided. In the case of a development consisting of houses
only, information on “house number” or “name of the house™ should be provided as appropriate.
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Advertisements
(Part 3)

O N C Lawyers

Advertisement — Must and Must Not *

Must Must not

1. Must state that the advertisement is| 1. Must not contain false or misleading
published by or with the consent of information (s.70)
the Vendor (s.71(1))

2. Must state the estimated material| 2. Must not give information on size or

dates for uncompleted development unit price otherwise than by
or phase, or completed development reference to the saleable area
or phase pending compliance (s.71(4))

(ss.71(2) and (3))

3. Must contain statement about sales
brochure (s.72)
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Advertisement — Published by or with Consent
of the Vendor .

» State in an advertisement that the advertisement is published by
the Vendor, or with the consent of the Vendor (s.71(1))

* The Vendor means either:
¢ The owner (ie. usually the developer); or

« A person engaged to coordinate and supervise the process of designing,
planning, constructing, fitting out, completing and marketing the
development

» Rationale: higher reliability and trustworthiness of an advertisement
published by the Vendor

e Penalty: fine at level 6 (ie. HK$100,000)

O N C Lawyers

Advertisement — False or Misleading Information .
* A person commits an offence if: °
¢ He publishes an advertisement containing false or misleading *
information in a material particular; and °

« He knows, or is reckless as to whether, the information is false or
misleading (s.70)

* In determining whether a statement is materially misleading, the
guestions are (ASC v McLeod (2000) 22 WAR 255):

« Whether the statement had a tendency to convey a meaning
inconsistent with the true state of affairs?

« Whether the natural and probable result of the statement would be to
induce the reader to act in belief that is inconsistent with the true state
of affairs?

*  “Know”
e Actual knowledge
¢ Deliberate non-inquiry into matters which would be unfavourable
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Advertisement — False or Misleading Information .
L ]

» Test of recklessness in Sin Kam Wah & Another v HKSAR (2005) 8 °
HKCFAR 1994 .

« On a subjective test whether the person is aware of a risk which, in all A

the circumstances known to him, is unreasonable to be taken

* The statement maker would not be regarded as reckless, if due to his
age or personal characteristics, he genuinely did not appreciate or
foresee the risks.

e Penalty:
* Indictment: fine of $5,000,000 and imprisonment for 7 years
* Summary: fine of $1,000,000 and imprisonment for 3 years

O N C Lawyers

Advertisement — Additional Requirements for .
Printed Advertisement .
» Printed advertisement (s.73(1)) °
+ Newspaper *
« Display of posters, notices, signs, labels, showcards or goods b

« Distribution of circulars, brochures or catalogues

* A printed advertisement must state the following information:

« District, street and street number (s.73(2))

« Names of the Vendor and its holding companies, the authorized person
and his firm, the building contractor, the firm of solicitor, the authorized
institution providing finance (eg. bank), other persons providing finance
(s.73(3))

* Website address (s.73(5))

* Printing date (s.73(6))

« Statement regarding the artist’s impression of the pictures (s.73(7))

* For ss.73(2), (5) and (7), note the font type and size (s.73(8))
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Advertisement — Example (1) The Graces
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Advertisement — Example (1) The Graces .

« An advertisement must not give
information on the size or unit price
otherwise than by reference to the
saleable area (s.71(4))

 Therefore, the reference to gross floor
area is not allowed
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Advertisement — Example (1) The Graces .
« If the completed phase is still B R ¢
pending compliance, the ;gggﬁﬁﬁgﬂﬁﬁ °
advertisement must state the J

REEGME—WR013 R —FRE EXER
P 55 I 0 0 B AL 0 I B A TR
BRGNS MR A R RNEE
FAE b i R BT K AR BRI O R
SHEEARTIEHEE MEFETHANES
{5 1 4 1 -

estimated material date
(s.71(3)(b))
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s.73(2)
s.73(5)

s.73(7)

s.73(3)

Advertisement — Example (1) The Graces .
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2 EAWRERMRRE SRR - RERER 5 77(7) s.72(4) Wisi%(zg)wfﬁﬁﬂﬂ PR
Section Requirement Satisfied?

s.71(1) Advertisement published by the Vendor Yes

s.72(4) Refer prospective buyer to the sales brochure Yes

s.73(2) District, street and street number Yes

s.73(3) Names of (a) the Vendor and every holding company; (b) authorized person and his firm; (c) | Yes

building contractor; (d) firm of solicitor; (e) authorized institution (eg. bank) providing finance;
(f) other persons making a loan

s.73(5) Website address Yes
s.73(6) Printing date Yes
s.73(7) Statement regarding the artist's impression of the pictures Yes
s.73(8) Font type: Times New Roman, %E?;&EIF'EJ‘F‘E‘; Font size: at least 12 (for ss.72(2), (5) and (7)) Yes
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Advertisement — Example (2) One West Kowloon .

e An advertisement must not
give information on the size or

© Information on the size ¢ - I $8,02 1w
unit price otherwise than by
reference to the saleable area 4!ﬁ6"

(5.71(4)) 15188 I 1 1% 15 U O R [

* Unit price: price of property per
square foot or per square

meters (s.71(7)) * I lﬂﬁﬁ‘pl%%lﬁﬁ{ﬁ( EIJJ
O%fffgﬁ;fm@ 3.75%[| [LHI K 1%

ﬁ;ﬁhﬁ{ﬁﬁglémlgﬁ)
« Therefore, the reference to the
price per square foot calculated
based on gross floor area is
not allowed
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s.73(2)

s.73(3)

s.73(7)

5.73(5) *

HHb* . WWW.ONEWESTKOWLOON.COM.HK

aps 2126 8833

s.71(2) s.71(1) s.72(4) s-73(6)
Section Requirement Satisfied?
s.71(1) Advertisement published by the Vendor Yes
s.71(2) Estimated material date for the development Yes
s.72(4) Refer prospective buyer to the sales brochure Yes
s.73(2) District, street and street number Yes
s.73(3) Names of (a) the Vendor and every holding company; (b) authorized person and his | Yes

firm; (c) building contractor; (d) firm of solicitor; (e) authorized institution (eg. bank)
providing finance; (f) other persons making a loan

s.73(5) Website address Yes
s.73(6) Printing date Yes
s.73(7) Statement regarding the artist’'s impression of the pictures Yes

s.73(8) Font type: Times New Roman, %EIF'EJ?E‘; Font size: at least 12 (for ss.72(2), (5) and (7)) | Yes
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Advertisement — Example (3) Eugene Terrace .

hkp.com.hk | nn82 5
n#:28017822 8123 4567
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Advertisement — Example (3) Eugene Terrace .

« An advertisement must not give
information on the size or unit
price otherwise than by reference
to the saleable area (s.71(4))

» Therefore, the reference to gross
floor area is not allowed
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Advertisement — Example (3) Eugene Terrace .

Section Requirement Satisfied?
s.71(2) Advertisement published by the Vendor No / NA
s.72(4) Refer prospective buyer to the sales brochure No
S.73(2) District, street and street number No (only street and
street number)
s.73(3) Names of (a) the Vendor and every holding company; (b) | No (only name of
authorized person and his firm; (c) building contractor; (d) firm of | vendor)
solicitor; (e) authorized institution (eg. bank) providing finance; (f)
other persons making a loan
s.73(5) Website address No
s.73(6) Printing date No
s.73(7) Statement regarding the artist’'s impression of the pictures Yes
s.73(8) Font type: Times New Roman, %EIF'EJPE'; Font size: at least 12 No

(for s5.72(2), (5) and (7))

100

Mk o AAEABEBEELRA
BEE  AEHAEEEREAT
BOME - 14A80G AH ENATRERS
B(IETE: 6-2048 981'(EAIEM)
1,604'(EEmIR)
2282183 1,989 (W AFEIR)
3,298 (R IAERE)
2E%NE : 208 AREREREBLES
(FEZAHE ~ 1348 - B1418)
TEN . SEBREBEMH
HEETH : ANE  RELSE - REERES R
AR EE 201011 B108
AR EH 12011 4 A27H

055040 RSB A AR WS L

S, 2 L )

O N C Lawyers




Misrepresentation and Dissemination of False or
Misleading Information

(Part 4)

O N C Lawyers
®
..
®
. . ‘o
Misrepresentation ‘e

* To establish misrepresentation, there must be a statement which is ®

false, misleading or deceptive (s.75) .

102

* Whether the misrepresentation is fraudulent or reckless will depend
on the subjective state of mind of the statement-maker

 Knowledge or intentional omission of a material fact = fraudulent
misrepresentation

* Recklessness or reckless omission of a material fact > reckless
misrepresentation

 The test of recklessness is the same in Sin Kam Wah
e Subject test

*  Whether the person is aware of a risk which, in all the circumstances
known to him, is unreasonable to be taken
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Misrepresentation — Liability .
L]
e Criminal liability (s.76) °
«  Where a person makes a fraudulent or reckless misrepresentation for ®
the purpose of inducing another person to purchase a residential .

property

« Itis worth noting that the wordings here are “for the purpose of inducing”
which does not require the purchaser to be actually induced

* Indictment: fine of $5,000,000 and imprisonment for 7 years
* Summary: fine of $1,000,000 and imprisonment for 3 years

o Civil liability (s.77)
« If a person makes a fraudulent or reckless misrepresentation by which
another person is induced to purchase a residential property, the person
is liable to pay damages to the purchaser

e Contrary to criminal liability, the purchaser has to be actually induced
into a sale and purchase agreement before he can claim damages

O N C Lawyers

Misrepresentation — lllustration °
Santani Limited v Shum Shuk Fong HCA 310/2011 ¢
Background )

e The plaintiff purchased a flat from the defendant at $8.18 million (the “Flat”).
Adjacent to the Flat was a garden owned by the Hong Kong government leased
to the defendant (the “Garden”).

» Itis agreed that the true value of the Flat was only around $6 million at the time
of the purchase. The plaintiff agreed to buy the Flat at $8.18 million because
the defendant had misled her that she could enjoy the Garden in the same way.

»  The plaintiff sought damages of around $2 million being the difference between
the true value of the Flat and the purchase price paid.
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Misrepresentation — lllustration (Continued) .

Legal principles
* To establish fraudulent misrepresentation, the plaintiff has to prove:

1. The defendant made a representation;
2. The representation was false;

3. The defendant knew the representation was false, or was reckless as to
its truth; and

4. The plaintiff was induced to enter into the contract

O N C Lawyers
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Misrepresentation — lllustration (Continued) .

The misrepresentation

* When the plaintiff asked whether she could enjoy the Garden in the
same way as the defendant did, the defendant said to the plaintiff
that “as long as you make no alterations and no additions there
would be no problem at all”.

» The representation was in fact false and the defendant was aware
of it. Before the transaction, the District Land Office had required
the defendant to remove certain unauthorized structures in the
Garden and a demolition order was made in 2007. However, the
defendant did not disclose any of these.

 The Garden was a critical factor that attracted the plaintiff to buy the
Flat at $8.18 million.

* Misrepresentation established and damages awarded.
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Dissemination of False or Misleading Information .
* A person commits an offence if: °
* He disseminates, circulates or discloses; ®
« False or misleading information as to a material fact or through the b

omission of such material fact;

« Which is likely to induce another person to purchase a residential
property; and

« He knows, or is reckless as to whether, the information is false or
misleading (s.78(1))

* Penalty
» Indictment: fine of $5,000,000 and imprisonment for 7 years (s.78(2)(a))
e Summary: fine of $1,000,000 and imprisonment for 3 years (s.78(2)(b))

O N C Lawyers
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L ]

L ]

Personal Liability of Officers (s.84) .
L ]

» An officer will have personal liability if: °
¢ A corporation commits an offence under the Ordinance; and b

« The commission of the offence was aided, abetted, counselled, °

procured or induced by the officer or with the consent or connivance of
the officer (ss.84(1) and (2))

» Officer: director, secretary or manager (s.84(3))

* Proceedings may be brought within 3 years after the commission of
the offence (s.85)
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Defence
(Part 5)

O N C Lawyers
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Defence — Reasonable Precautions and Due .
Diligence (s.79) .
* For offences under Part 2 (i.e. Sales Practice) and Part 3 (i.e. *

Advertisement), except s.70 on false or misleading information in °

an advertisement, it is a defence to prove that
« All reasonable precautions have been taken and
« All due diligence has been exercised
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Defence — Passive Dissemination (ss.80-83) .
L ]

* For offences in relation to false or misleading information either °
under s.70 or s.78(1), defences exist for passive dissemination of '
such false or misleading information .

» 3 situations of passive dissemination:

e Issue or reproduction of the information;
*« Re-transmission of the information; or
* Live broadcast of the information

* In each of the 3 situations, it is a defence to prove that

« The dissemination of false or misleading information was in the ordinary
course of business;

e The person did not devise, select or exercise control over the contents
of the information; and

* The person did not know the information was false or misleading, or
where the person knew, it could not reasonably be expected to prevent

the dissemination
O N C Lawyers
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Authority
(Part 6)
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Sales of First-hand Residential Properties

Authority (“SRPA") .
Functions: hd
¢ Administer and supervise compliance of the Ordinance °
e Educate the public °

»  SRPA may issue guidelines
e Guidelines on Sales Brochure
e Guidelines on Price List
¢ Guidelines on Sales Arrangement and Other Information
e Guidelines on Registrar of Transactions
e Guidelines on Submission of Documents to the SRPA
¢ Guidelines on Submission of Documents to the SRPE (defined below)

*  SRPA may establish and maintain an electronic database
e Sales of First-hand Residential Properties Electronic Platform (“SRPE")

e Sales brochures, price lists, registers of transactions of first-hand residential
properties

* Investigation powers
e Require production of any record or document
¢ Require attendance before the SRPA to answer any questions

« Require response to any written questions O N C
Lawyers

Thank You *

WARNING: *

While every care has been taken in the preparation of this material,
ONC Lawyers cannot be responsible for any error or omission and the
material cannot be taken as legal advice of the relevant law.
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